
Conventional wisdom has held that the healthcare real estate industry is generally recession resistant. While that has historically been the 
case, the conventional wisdom did not account for a recession caused solely by a public health crisis due to a global pandemic. While the 
long-term effects of the COVID-19 pandemic on the healthcare real estate market remain to be seen, the short-term effects of the pan-
demic are already being felt throughout the industry. While some of the legal and economic issues facing healthcare real estate owners 
and tenants mirror the issues facing owners and tenants of other classes of commercial real estate, other issues are wholly unique to the 
healthcare industry. This article addresses the issues that owners and tenants alike are addressing in real time as the implications of this 
unprecedented event continue to unfold.

Rent and/or Mortgage Relief

Landlords have begun to be flooded with re-
quests from tenants for rent relief, ranging 
from a rent deferral or abatement for a peri-
od of time, to a permanent reduction in the 
rent to be paid under the lease. While the 
need for such relief may be obvious for hos-
pitality, restaurant and most retail tenants, 
it is not as readily apparent for healthcare 
tenants. Nevertheless, some healthcare 
tenants are undoubtedly feeling the effects 
of this public health emergency. For exam-
ple, some healthcare providers are seeing 
their revenues being severely impacted by 
the shelter in place restrictions being im-
plemented by the federal, state and local 
governments as a result of the COVID-19 
public health emergency, because these 
restrictions are preventing them from pro-
viding their core services, such as, for ex-
ample, performing elective surgeries. De-
pending on the duration of the restrictions 
preventing them from providing these ser-
vices, this could certainly impact their abil-

ity to stay current on their contractual rent 
obligations. However, other healthcare ten-
ants are not impacted by the pandemic in 
the same way and should certainly be able 
to continue to satisfy their lease obligations.  
How is a landlord to determine whether rent 
relief is appropriate?  

First, the landlord should request detailed 
information from each of its tenants that 
are requesting relief regarding the tenant’s 
finances and current caseload to ensure 
that the tenant is truly in need of relief. A 
propsed checklist for landlords to pro-
vide to tenants can be found here. In 
addition, prior to entering into rent relief dis-
cussions with a tenant, the parties should 
consider executing a pre-negotiation letter 
to preserve each party’s rights, claims and 
defenses during such discussions so that 
no party waives or relinquishes any rights 
or incurs any obligations unless and until a 
further written agreement is executed. This 
protects both the landlord and the tenant 
and encourages honest and frank discus-

sions between the parties.

Once it is determined that some form of 
rent relief is merited, the landlord must 
work closely with its lender and equity/
capital partners to ensure that no lease 
amendment triggers any defaults under its 
mortgage loan or other financing arrange-
ments. If the rent relief being considered by 
the landlord (either to the particular tenant 
in question or in the aggregate to all of the 
tenants in the building) would cause the 
breach of a financial or other covenant un-
der the landlord’s loan, then a modification 
of the loan should be negotiated simultane-
ously with the lease amendment. Of course, 
if the aggregate effect of the reduced rent 
results in an inability for the landlord to pay 
its mortgage payment, then the landlord 
should attempt to have the loan modifica-
tion address a reduction in (or waiver of) 
mortgage payments for a period of time as 
well. Early indications have shown lenders 
to be generally agreeable to short-term 
waivers of covenant defaults and potential 
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deferral of mortgage payments resulting 
from tenant-driven COVID-19 issues. It 
remains to be seen how long this general 
mood of cooperation continues.

Regulatory Considerations with 
Rent Relief

When considering if, or how, to provide 
rent relief, the primary healthcare fraud and 
abuse laws must still be considered, name-
ly, the federal Anti-Kickback Statute (“AKS”) 
and the Stark Law. In general, Stark and 
AKS are more of an issue when dealing 
with hospital systems or when the landlord 
entity is owned by one or more physicians, 
but Stark and AKS can be implicated in a 
number of other circumstances, and both 
laws contain exceptions or safe harbors 
for space leases that healthcare landlords 
are intimately familiar with.  The Centers for 
Medicare & Medicaid Services (“CMS”) has 
recently provided some relief through blan-
ket waivers under the Stark Law related to 
COVID-19, which is within the Secretary of 
Health & Human Services’ discretion during 
a public health emergency.  In addition, the 
Office of Inspector General for Health & Hu-
man Services (“OIG”) has announced that it 
will exercise its enforcement discretion not 
to impose administrative sanctions under 
the AKS for many payments covered by the 
Stark Law blanket waivers published last 
week.

In the most general terms, the AKS prohib-
its any offer or exchange of a benefit that 
could be construed to induce or reward 
referrals or other business involving items 
or services payable by federal healthcare 
programs. Since the AKS is an intent-based 
law, strict compliance with a safe harbor is 
not necessary to demonstrate compliance. 
Instead, parties must be able to demon-
strate to the OIG that the arrangement 
does not violate the AKS. This means that 
parties must document the purposes for 
any type of rent relief granted as a result 
of the COVID-19 public health emergency. 
This should include the underlying problem 
that has resulted in the need for rent relief, 
as well as a policy or process for what the 
parties will do with the remaining rent ob-
ligations under the lease when the public 
emergency ends. The parties should also 
take reasonable efforts to analyze the im-
pact of any rent relief on the fair market 
value nature of the arrangement. Absent 
a clear intent to defraud, OIG enforcement 
against rent relief efforts is unlikely; howev-
er, the burden is on the parties to the lease 

to demonstrate how relief of any obligations 
under the lease, rent or otherwise, remains 
in compliance with AKS. Appropriate docu-
mentation maintained by the parties is the 
key to such demonstration.

The Stark Law is more limited in scope than 
the AKS. Generally, the Stark Law prohibits 
a physician from making referrals for cer-
tain designated health services (“DHS”) 
payable by Medicare to an entity that the 
physician (or an immediate family member 
of the physician) has a financial relationship 
with, unless a Stark Law exception applies. 
The exception for space leases is the ex-
ception healthcare real estate landlord will 
primarily be working in. As noted above, 
CMS issued blanket waivers (https://www.
cms.gov/files/document/covid-19-blanket-
waivers-section-1877g.pdf) on March 30, 
2020, in response to the COVID-19 public 
health emergency. These blanket waivers 
apply nationwide and are intended to en-
sure the availability of healthcare services 
for Medicare and Medicaid beneficiaries 
and to allow healthcare providers to receive 
payment for certain claims that would oth-
erwise violate the Stark Law if the waivers 
were not in place. CMS included examples 
such as payment of less than fair market 
value rent, remuneration to a physician 
tenant in the form of rent abatement, defer-
ral or forgiveness that could result in rent 
that was no longer fair market value, or re-
muneration resulting from a loan by a DHS 
entity to a physician tenant to pay rent that 
includes a below-market interest rate or 
terms that are unavailable from a commer-
cial lender that does not receive referrals 
from the physician. While included as pos-
sibly protected arrangements, parties must 
analyze and structure the arrangements as 
outlined in the waivers. 

To take advantage of the waivers (which 
does not require any request to CMS), the 
arrangement must be for a valid “COVID-19 
Purpose,” which is broadly defined to en-
compass a variety of situations resulting 
from the COVID-19 public health emergen-
cy, so the waivers are not unlimited. For ex-
ample, in the case of lease arrangements, 
the parties will need to demonstrate how 
the relief—deferral, reduction, or overall 
abatement—is appropriate as relief be-
cause of COVID-19. It is unlikely that abate-
ment of rent for the remainder of a lease, as 
opposed to limited deferral or reduction, is 
appropriate relief. Thus, the parties should 
document the reasons for the arrangement, 
the specific terms of the arrangement, 
and how the arrangement qualifies for the 

waivers.  Best practices include (1) estab-
lishing a policy or protocol to ensure that 
all requests are evaluated on the merits 
of the particular request and that financial 
assistance is not tied to the value or vol-
ume of referrals or other business between 
the parties; (2) development of a business 
case, including documentation that without 
assistance the tenant would no longer be 
financially viable; and, finally, (3) obtaining 
a third-party opinion on the commercial rea-
sonableness, as warranted by the facts and 
circumstances. 

Finally, the parties must remember that the 
blanket waivers will not last forever. They 
are retroactive to March 1, 2020, and ab-
sent extension or grandfathering by CMS, 
the blanket waivers will remain in place only 
as long as the public health emergency 
lasts. When the public health emergency 
declaration expires, the parties to an ar-
rangement will need to be prepared to ter-
minate the non-compliant arrangement or 
to restructure it to comply with an appropri-
ate Stark Law exception.

Force Majeure

A big issue in legal circles over the past 
couple of weeks has been the applicability 
of force majeure clauses to the COVID-19 
pandemic and resulting public health emer-
gency. Typically, a force majeure clause 
temporarily excuses a party to a contract 
from performance when circumstances be-
yond the reasonable control of such party 
prevent it from timely performing. While the 
COVID-19 pandemic would qualify as a 
force majeure event under many force ma-
jeure clauses, such clauses often expressly 
exclude the inability to pay from the applica-
tion of the force majeure clause. So, while 
the force majeure clause in the applicable 
documents may allow for a delay in the per-
formance of an obligation, such as, for in-
stance, the obligation to finish construction 
by a date certain, it likely will not excuse a 
party from paying its financial obligations, 
such as a rent payment or a mortgage pay-
ment. Many force majeure clauses require 
written notice by the party claiming a delay 
due to force majeure. When drafting such a 
notice, landlords must be mindful of other 
loan provisions that may unintentionally be 
implicated if the notice is not phrased ap-
propriately (such as any material adverse 
change provision, or admitting in writing the 
party’s inability to pay its debts as they are 
due – which is also usually a full recourse 
carve out for the guarantor). In any event, 
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it is advisable to have your attorney review 
the applicable documents to determine the 
scope of the force majeure clause and the 
procedures which must be followed to avail 
yourself of its benefits.

Impossibility of Performance

Another doctrine of the law being closely 
monitored by attorneys is the doctrine of im-
possibility of performance, which provides 
that one party may be excused from per-
formance under a contract due to circum-
stances that render its ability to perform 
impossible. For example, if a tenant of an 
ambulatory surgery center is rendered inca-
pable of operating the leased premises for 
the stated use in the lease (i.e., performing 
elective surgeries) because of government 
regulations restricting such surgeries as a 
result of the current crisis, is the tenant ex-
cused from paying rent for the duration of 
the crisis? The answer will likely vary from 
state to state and an experienced attorney 
should be consulted if you are confronted 
with this issue.

Conclusion

Like the rest of the world, the healthcare 
real estate industry finds itself in unchart-
ed waters while grappling with the myriad 
issues created by the COVID-19 pandemic.  
This crisis will undoubtedly challenge even 
the most experienced real estate profes-
sional. Now, more than ever, it is important 
for healthcare real estate professionals to 
have experienced legal counsel who are 
well equipped to handle both the real estate 
and the healthcare regulatory issues that 
the COVID-19 pandemic presents.
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